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Former State Engineer Tom Turney’s New Mexican roots go back to Jornado del Muerto, 
northeast of Las Cruces, where his grandfather settled in the 1880s. A Professional Engineer for 
over twenty-five years, Tom is registered in the states of New Mexico, Colorado and Arizona. He 
received his bachelor’s and master’s degrees from New Mexico State University. Before 
becoming State Engineer, Tom worked for many cities in northern and central New Mexico, as 
well as with the Mescalero Apache and Navajo tribes on a variety of water-related projects, 
including water and sewer infrastructure improvements, environmental assessments, and water 
rights transfers. As State Engineer, Tom assumed an enormous workload and responsibility as, 
by statute, he had general supervision of the waters of the state, as well as the measurement, 
apportionment, and distribution of those waters. While State Engineer, he established a Hearing 
Unit just to handle the backlog of protested applications that had been accumulating for over 
thirty years. He established new directions for the Interstate Stream Commission, directing them 
to become active in planning and endangered species issues. He brought together the various 
divisions within the Office of the State Engineer—which before his arrival worked independently 

and without communication with other divisions—
directing all divisions to work toward a common goal: 
actively managing the state’s waters. He convinced the 
legislature to significantly increase the size of the State 
Engineer office from around 175 to 280 persons. At the 
end of his tenure, the “Framework for Public Input to a 
State Water Plan” was published and can be found at 
the Office of the State Engineer website. Since he left 
the State Engineer job, he has returned to consulting, 
but he brings a wealth of information to us today, and 
we’re very fortunate to have him as our opening 
speaker. 

 
OVER ALLOCATION 
 
I loved the statement in the brochure that came out today. It said something like, “We’re told we 
shouldn’t focus on over-allocation…the future will take care of itself.” I wonder who said that? It 
sort of reminds me of one of Steve Reynolds’ senior attorneys who told me, “Tom, don’t worry 
about that stuff. There’s certainty in uncertainty.” 
 
Basically, over-appropriation or over-allocation is not in the state’s vocabulary. But then, there’s 
a good reason why you don’t ever want to admit you’ve over-appropriated a stream. If you get 
into a lawsuit, it’s like admitting right off that you’re guilty. We always used to say a stream was 



“fully appropriated” and I felt that was appropriate because it’s never possible—simply not 
possible to over-allocate when you have a priority system.  
 

 
HOW DOES OVER ALLOCATION OCCUR? 
 
This slide is of the Pecos River. I’m sure everyone is well aware that Texas got a little upset 
about New Mexico taking too much water and they took New Mexico to the United States 
Supreme Court. The Supreme Court said, ‘No, you can’t do that.’   Why in the world did this 
happen?  
 
I think one of the reasons, possibly, that it happened is that Steve Reynolds had an idea - his idea 
was simply, ‘All New Mexico has to do is take the waters out of the stream and develop them for 
either agricultural or municipal purposes, and if this ever went to the Supreme Court, the 
Supreme Court is simply not going to cut off anybody that’s using water.’   [The state] continued 
to issue applications for new appropriations up through around 1986.  
 
Now, the Supreme Court didn’t quite look at it that way. Instead they said, ‘A contract is a 
contract, New Mexico has to adhere to it, and New Mexico owes water to Texas.’ The only 
remedy that was left in the Pecos Compact says very specifically that those deliveries to Texas 
have to be done through priority administration. 
 
Well – River Connections Not Understood 
 
Let me talk a little bit about typical adjudications and how they’re done, and how sometimes this 
over-allocation occurs. First of all, water supply considerations are a part of the equation, but  
they don’t form the absolute boundaries of what a court will actually adjudicate. Instead, the 
court will adjudicate [by] looking at the irrigated acreage. 
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[Referring to graphic:] You have three curves over here. This represents the average flow, this 
would be the low flow, and this would be the high flow. In adjudication—at least in the ones I’ve 
been involved with—people want two things: they want the maximum amount of water they can 
possibly get, and they want the most senior priority on the system. So when you go out and start 
examining lands to see if they’re irrigated, everybody [?]their land as an adjudicated right, so 
probably what the adjudication court actually does is it adjudicates on this upper, high-flow-in-
the-river type of scenario. What’s the end result of these adjudications when you have an average 
or a low flow is you don’t have the water supply available to serve all the lands that have water 
rights, and this is when priority administration kicks in. You’ve got to start cutting off the junior 
appropriators. In addition, there is a concept in northern New Mexico with the pueblos that’s 
called ‘historically irrigated acreage,’ and that means that if you have a hundred acres of land 
irrigated, lets say, in the 1700s; and you have a totally separate set of land, a hundred acres 
irrigated in, let’s say, 1500, you don’t look at the water supply. You add up the cumulative of 
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100 plus 100 in the various centuries. That’s the total historically irrigated acreage and that’s the 
size of the water right. They will get a time immemorial water right. 
 
In addition, I think in the early years of the state, no one really understood that there was actually 
a connection between [groundwater] and surface water. Pretty simply stated, for every one gallon 
of water you pump from a well, ultimately there will be one less gallon of water flowing down a 
river somewhere. This may take a long time before it occurs, but basically this is reality. It’s also 
interesting that after you cut off a well, you [still] see the impact on the river. What are called 
‘residual effects’ continue to impact the flowing river even after a well is turned off. So I think a 
lot of these adjudications were done without the realization that surface and groundwater are 
actually interconnected. 
 
EFFECTS OF PRIORITY CALL 

 
Let me explain a little bit what happened down on the Pecos River. The state has already 
expended maybe 35 to 45 million dollars—on that approximate order—trying to comply with the 
Supreme Court decree.  I went Roswell and made an announcement at an Interstate Stream 
Commission [meeting], and I was really clear: I said I was moving into priority administration 
based on the licenses that had been issued by the State Engineer, as well as on the adjudication 
orders. This was a major change from past policies. The State Engineer Office’s prior policy said 
you could never administer a basin unless adjudication was complete. But I had to—we had to 
make our deliveries to Texas. I’ll just tell you that my little announcement speech—people paid a 
tremendous amount of attention. Domestic well owners up and down the valley started to call 
me, many in tears, asking me if I was going to be cutting off their wells. What were they going to 
do? Where were they going to move to? Municipalities got mad—they said I was hurting all 
economic development and there was no way they were going to just dry up the town. 
Agricultural people were mad at me for cutting off farming operations. The hatred toward me 
intensified to the point that I had to get the State Police to escort me to meetings down in the 
Pecos Valley. The idea of a priority call is not easy. I think that the major complaint that I heard 
was the concern that the State Engineer had issued all these permits to everybody, and when they 
issued the permits, no one ever told the permit holder that his water could be cut off. In fact, they 
understood that these water rights were available in perpetuity, and it was simply unfair that I 
would even think about trying to terminate a junior appropriator. I’ll tell you the end result of my 
announcement, though, as much concern as it raised: it brought all the parties to the table to 



discuss what in the world they were going to do. In the end, the state is going to have to pay 80 
to 100 million dollars to solve the problem. 
 
OTHER BASIN BUY OUT OF WATER RIGHTS 
 

     (i) the United States agrees that it will make provision for the buy-out of 
private water rights, effective to the year 2040, aggregating 11,000 acre-feet 
depletion of the San Juan River stream system in order to reconcile total 
commitments of depletion from the system in New Mexico with the State's 
allocation of Upper Colorado River Basin water, as reflecte on page 24 of the ... 

 
We are going to do this through the acquisition of water rights on irrigated farmland or lands that 
could have received water. The acquisition of water rights is not unique necessarily to the Pecos 
basin. There’s one in the San Juan basin for the Jicarilla Settlement [in which] the United States 
agrees that it will make provisions for the buyout of private water rights effective prior to the 
year 2040, aggregation 11,000 acre feet depletion or consumptive use. That’s a tremendous 
amount of water rights in that valley that will be purchased. 
 

IS MIDDLE RIO GRANDE OVER APPROPRIATED? 
 
So. Is the Middle Rio Grande over-appropriated? I’d say a 
simple answer is, ‘no one knows.’  We have pre-1907 water 
rights out here and we don’t know the extent of them; we’ve 
got pre-basin wells—it was perfectly legal to drill a well prior 
to the declaration of the basin; we have all the groundwater 
permits issued by the State Engineer; we have the growth of the 
bosque over the last fifty or a hundred years; we now have ESA 
compliance issues; and finally, I think one issue out here is the 
Albuquerque Wastewater Treatment Plant that is contributing a 
lot of flow to the Rio Grande, which may change as the City of 
Albuquerque goes to a surface water diversion facility. 
 
There’s a permit that was issued to the Middle Rio Grande 
Conservancy District in around 1930 for 123,000 acres of land. 
That’s what the permit says. It [hasn’t] gone into an adjudication suit, but I can pretty much 
guess that as the State Engineer tries to move in and says they’ll be taking water rights away 

without forfeiture proceedings on this 123,000 acres of 
land, it’s going to be highly unpopular. On the basis of 
my experience of what I saw in the Lower Rio Grande, 
the irrigation district down there said they were entitled 
to a certain amount of acreages and that’s what they’re 
going to get. And that’s the same thing in the Carlsbad 
area. I don’t think you’re going to get away with some 
flyovers and snap some photographs and say we’re 
going to give you some water rights on what we see 
currently irrigated. I will bet there will be legislative 



involvement in the middle valley.  
 
There’s also municipal and rural water right associations. If you 
go to the City of Albuquerque’s permit, which was issued in the 
late 1950s or early 1960s for around 23,000 acre-feet of water, 
one possible interpretation is that that permit actually does 
require offsetting water rights. Another curious practice in the 
State Engineer’s Office, and this has happened to many rural 
water right associations and towns up and down the valley, is 
that if you have domestic wells, domestic well rights are 
actually transferable—they’re transferred into a domestic water 
user association, and that practice continues today. 
 
It’s very important that you realize about Indian issues, that the 
Indian claims in the middle 
valley have not been settled. 

There will be these HIA—historically irrigated acre claims, 
I’m sure. You’re going to have potential PIA—that’s lands 
that could be potentially irrigated—and there will be 
economic development claims. Again, I base these on the 
experience of other claims of other pueblos and tribes in the 
state. There will be claims on the P&P lands, which 
Congress has already addressed, as well as on what was 
called “newly reclaimed lands.” 
 
MIDDLE RIO GRANDE OVER APPROPRIATED? 
 
This is just a question I ask, and I’m sure it will have to be decided: are these Indian claims 
outside of the Rio Grande Compact? One reason that there may no longer be as much water for 
the P&P (which stands for Prior and Paramount, and I believe these will be adjudicated as time 
immemorial water right by the courts) their water has been diminished in the Rio Grande 
because there was development in the San Luis Valley in Colorado. This may be one of the 
reasons the Rio Grande Compact says that when the Elephant Butte supply drops below 400,000 
acre feet, you can’t store any water in reservoirs constructed after 1929. In El Vado, in fact, 
water is stored for these P&P rights even when [Elephant Butte] drops below the 400,000 acre-
foot restriction. 
 
DEDICATION POLICY 
 
Another issue here is ‘dedications.’ I don’t know if people really understand what dedications 
were—I didn’t even know the practice existed until about a year before I became State Engineer. 
I read about these things in the paper and I was rather startled to even know that it was practiced. 
I like to call dedications a ‘pump now pay later’ policy. Basically, you got to pump water out of 
storage and only acquire the water right when the flows in the river began to diminish. To me it’s 
sort of like selling short—eventually you have to pay the bill. My big question is where are you 
going to get the rights to cover all this pumping? I tried to get a handle on the extent of these 



dedications and we came up with two or three different values. I can tell you that the number is 
so large it’s probably going to require the majority of agriculture in the middle valley to change 
its purpose of use. It’s a big number, and it’s going to be highly unpopular with those in the 
agricultural community who probably aren’t going to want to see a diminishment of their way of 
life.  
 
WHEN DID BASIN BECOME FULLY APPROPRIATED ? 
 
So when did the Middle Rio Grande basin become fully appropriated? When I brought suit 
against Pojoaque Pueblo on their golf course, seeking an injunction for pumping without a water 
right, I basically testified that the Middle Rio Grande was fully appropriated at the time of the 
signing of the Rio Grande Compact. We did a lot of research on that within the State Engineer’s 
Office and I believe that’s probably a true statement. 
 
EFFECTS OF OVER APPROPRIATION  
 
At some point in here, after adjudication or whenever the State Engineer feels that administration 
is appropriate, this thing is going to turn into talk about shortage sharing, or, ‘is everybody 
willing to share the waters?’ The lesson I’ve learned is that yes, with lots of people in the room, 
everybody’s willing to talk about sharing the waters, until you get down to the final line. Then no 
one really wants to share their water. If history is any indication, that’s probably what will 
happen in the middle valley. The senior appropriators are not going to want to share their water 
with the junior appropriators, and [?] do it at cost.  
 
I will tell you that if the Indian claims are found to be outside of the Rio Grande Compact, there 
will be impacts to the state of Colorado and that will result in litigation. And there is an 
exclusion about the Indian claims and Indian water rights within the Rio Grande Compact. 
Priority administration will impact municipal and agricultural users. Finally—and it will be 
interesting to see how this will play out—it’s my belief that the middle valley is going to impact 
everybody above Otowi Gauge. For instance, if you have a time immemorial water right in this 
area here, and the water is not reaching this senior water right because of junior appropriators 
above the Otowi Gauge, I believe the river will have to be administered as a whole, and there 
will be an impact on water users above Otowi Gauge. 
 
Questions: 
 
I want to ask you the most difficult question I can think of and that is, what is the argument that 
says the state is better qualified to administer the water that passes down the Rio Grande than to 
have it administered by some entity that represents the federal government? 
 
Turney: I’ve thought about this a lot and I think you’re better off having it administered by the 
state. You get it administered by the federal government, which is a faceless entity out of 
Washington, D.C., and there’s very little you can do about it. If you don’t like the actions of the 
State Engineer, at least you have a face, a person you can talk to, shout at, and you can go to the 
legislature and get some involvement with them. So I believe you’re better off with state control. 
It’s one of the reasons that I fought in the state legislature to get lots of funding for the Pecos 



Valley—I did not want federal marshals coming into the Pecos Valley to administer the water. I 
didn’t feel that was in the best interest of the state of New Mexico. 
 
I was wondering if you could tell us what you think the potential impacts might be—of 
Albuquerque [switching to] surface water rights and what impact it might have on our ability to 
meet the compact? 
 
Turney: Real simple. If Albuquerque is pumping—let’s pick a number—120,000 acre-feet of 
water, 60,000 acre-feet of groundwater is being put back into the river. [When the city] goes to 
surface water and it is no longer using groundwater, that 60,000 acre-feet is not going to get back 
down into Elephant Butte. The State Engineer’s Office just prepared [a paper] on sewage 
effluent and reuse, and looked at [the amount of] water flowing into Elephant Butte, and there 
appeared to be a correlation. So I think there will be an issue out there. Can’t guarantee it, but 
time will tell. 
 
Is there any idea of the supply of groundwater for the municipality of Albuquerque as far as 
when it’s going to run out? 
 
Turney: The old theory was that it was a Lake Erie. New work has indicated that’s not true. I 
don’t really know. I’ve seen computer simulations of what will happen to the groundwater table, 
but I can’t answer that question. I just don’t know. 
 
I wanted to ask about Elephant Butte. Why do they send the water there and let it sit and 
evaporate? Isn’t there some way it could be contained further north, where the evaporation isn’t 
as severe? It just seems like a terrible waste. 
 
Turney: To answer that question just let me tell you that the Rio Grande Compact commissioner 
for the state of Texas hit me up with that idea once in Austin and I did not go along with him. He 
wanted—regarding the silt that has filled up Elephant Butte Reservoir—he wanted that replaced 
by water stored up in Abiquiu. When word got out that Texas had made that request, let me tell 
you the people in northern New Mexico got extraordinarily upset. They feel that Abiquiu 
Reservoir is unsafe, that it could break. In addition, the Army Corps of Engineers does not own 
the land around the reservoir and if you fill it up to a higher elevation, you’d have to buy land 
and flood people out. So it would be very, very unpopular to even think about trying to store 
[more] water in an upstream reservoir like Abiquiu. 
 


